
ANNEXURE"A" TO CONTRACT OF SALE

DATED ……………
DEED OF COVENANT
THIS DEED OF COVENANT is made the                 day of                     2005 BETWEEN

                                        and                                           of                                                          

in the State of                           (hereinafter for themselves their executors, administrators, successors and assigns called "the buyer") of the one part 

AND

TINAROO DEVELOPMENTS PTY LTD ACN 108 385 477 a Company duly incorporated in the State of Queensland carrying on business at Cairns and Atherton and elsewhere in the State (hereinafter for itself and on behalf of all other registered proprietors for the time being and from time to time of land situated in the Estate called "the sellers") of the other part WHEREBY the buyer does hereby covenant in favour of the proprietors as follows:-

ACKNOWLEDGEMENT BY BUYER - ESTATE

1.1 The Buyer acknowledges that:

(a) the Land is situated in and forms part of a larger high quality residential estate ("Estate");

(b) it is desirable that supervision and control be exercised by the Seller to ensure that a sufficiently high standard of both design and construction of dwelling houses be maintained in the Estate and to ensure further that the Estate be developed in a manner which will be aesthetically pleasing.

BUYER'S COVENANTS

1.2 Not only for the benefit of the Seller but also for the benefit of other owners of land in the Estate, the Buyer covenants and agrees:

(a) that the building Covenants shall survive completion of the sale and shall continue after completion;

(b) not to erect (or permit to be erected) on the Land any dwelling house other than a dwelling house:-

i) having a gross floor area of not less than 105 square metres excluding patios, carports and outdoor living areas;

ii) having external walls containing at least 70% by area of properly finished and painted rendered masonry block or rendered concrete or such other material as shall be approved by the Seller;

iii) having a roof of sheet metal, glass, timber shingles, colour bond (or other material resembling concrete roofing tiles) as shall be approved by the Seller.  At least 50% of the roofed area shall have a minimum pitch of 25 degrees.  

(c) not to erect or permit to be erected on the Land any detached outbuildings or sheds other than to the rear of the dwelling house and to ensure that any detached outbuildings shall:

i) be of a similar construction to the dwelling house;

ii) have a maximum floor area of 30 m2;

iii) have a maximum height at the roof pitching point of 2.4 metres;

iv) have a maximum height of 3 metres;

v) have a minimum setback to boundaries of 1.2 metres.

(d) the dwelling house will be completed within two years of the construction of any outbuilding or shed constructed in accordance with sub-clause 2.1(c) of this clause.

(e) not to erect (or permit to be erected) on the Land any carports whatsoever.  The Buyer must erect on the Land (or permit to be erected on the Land) an enclosed car garage which must:

i) have its garage door facing the front of the street comprising of either a roller door or a tilt door constructed of painted metal, timber or timber slats with maximum 25 millimetre gaps; and

ii) must be enclosed on all sides to any part of the garage that is forward of the street front alignment of the dwelling house. 

1.3 To ensure that any structures erected on the roof of the dwelling house or outbuildings (such as aerials, solar hot water systems, air conditioning cooling) shall be located so as to be out of sight of the road way and so as not to obstruct the views from neighbouring parcels of land;

1.4 To expeditiously complete or cause to be completed the construction of any structural improvements on the Land once the construction has commenced PROVIDED ALWAYS that under no circumstances shall the Buyer erect or permit to be erected on the Land any outbuilding prior to completion of construction of a dwelling house;

1.5 To ensure that any excavation works not built on within 4 months shall be reinstated to the original condition;

1.6 To ensure that any stormwater run off resulting from earth works, building works or other construction is not discharged onto adjoining lands;

1.7 To keep the Land clear of undergrowth and in a clean and tidy condition (before and during construction of the dwelling house).  The Buyer must ensure that during the construction of the dwelling house, no building materials, equipment or waste is visible from the street frontage, all materials, equipment and waste must at all times be neatly stored on the Land and waste removal must be carried out on a regular basis;

1.8 Not to erect or permit to be erected on the Land any advertising signs, placards, banners or hoardings save and except that the Buyer may erect not more than 2 professionally prepared reasonably positioned and maintained signs offering the Land and improvements thereon (if any) for sale (maximum size 1.2 metres high, 0.6 metres wide);

1.9 That during the course of construction of a dwelling house on the Land, the Buyer:

(a) shall not park or allow to be parked any motor or other vehicle upon any nature reserve or other area for town planning purposes;

(b) shall not allow any building materials to be stored or stockpiled upon any nature reserve or other area set aside for town planning purposes;

(c) shall daily (if necessary) hose down or clean the roadway immediately adjacent to the Land; 

(d) shall immediately repair any damage caused to the roadway, the nature reserves or other areas. 

1.10 The Buyer further covenants and agrees:

(a) not to erect or permit to be erected along the road frontage or along any side boundary within 8 metres of the road frontage any fence to a height of more than 1.8 metres;

(b) to ensure that any fence constructed along the road frontage or within 8 metres of the road frontage, shall be constructed of a material complimentary to the dwelling constructed on the site or such other material as shall be approved by the Seller;

(c) any fence erected along any park frontage shall be constructed of the same material and to the same design as the fence (if any) erected along the road frontage;

(d) in the event that the Buyer elects not to construct a fence along the road frontage, then any fence erected along any park frontage shall be constructed of the same material as if it were a fence erected along the road frontage.  If the Buyer later elects to erect a fence along the road frontage, then such fence shall be of similar design and construction as the fence along the park frontage;

(e) all other fences erected upon the Land, including fences erected along park frontage, shall be to a height of not more than 1.8 metres and all timber fences shall have overlapping or butt jointed palings to side and rear boundaries;

(f) For the purposes of this clause:

"park frontage" means any common boundary with an area dedicated or set aside as park or for town planning purposes.

buyer to establish privity of contract with buyer

1.11 The Buyer shall not sell or otherwise dispose of the Land or any part of it without first securing a Covenant (at the Buyer's cost) from any purchaser or transferee in favour of the Seller that such purchaser or transferee will recognise and be bound by the Buyer's covenants and agreement in these Building Covenants as if that Purchaser or Transferee had originally been named in the Contract as Buyer. 

1.12 If that Purchaser or Transferee sells or disposes of his interest in the Land or any part of it to any other person, the purchaser or transferee shall obtain from such subsequent purchaser or transferee a Covenant in favour of the Seller in terms similar to those contained herein.  

breach

1.13 Upon the breach of any of the conditions contained in these Covenants, the Buyer will pay to the Seller on written demand being made by the Seller by way of liquidated damages (and not by way of penalty) the sum of TWENTY THOUSAND DOLLARS ($20,000.00).  

Protecting the Amenity of the Estate

1.14 The Buyer must not build more than one dwelling on the allotment and must not use the dwelling or allow its use for any purpose other than a single unit private dwelling.

1.15 The Buyer must not place any caravan, tent or other similar living shelter on the lot, or any part of the estate, as temporary accommodation during the course of construction of the main dwelling.

DESIGN COMPLIANCE

1.16 The Buyer agrees and acknowledges that it has obtained from the Seller the dwelling construction design guidelines approved by Council in respect of the Land and will at all times ensure compliance with such construction design guidelines. 

1.17 Before applying to Atherton Shire Council for a building approval, the Buyer agrees to submit a full set of the building plans and a schedule of external finishes to the Seller.  The building plans and the schedule must be complete and must contain sufficient details to enable the Seller to assess whether the finished dwelling will comply with these Covenants.  

1.18 The Seller must inform the Buyer within ten (10) business days of receiving the plans and schedule of finishes and other details, whether they comply.  If the Seller does not respond within 10 business days, the Buyer may proceed to lodge the plans with Atherton Shire Council for building approval without awaiting receipt of the Seller's approval.  The Seller may request any amendments to the plans, schedule of finishes and other details with which the Buyer must comply. 

construction of dwelling house

1.19 The Buyer must  complete construction of the dwelling house on the Land within 12 months from the commencement of construction, and must not allow a period of more than 3 months to elapse without substantial work being carried out. 

1.20 The Buyer may relocate an existing home to become the single dwelling house on the Land provided that:-

(a) The approval of the Seller is granted prior to removal and relocation of the dwelling; and

(b) Any high set dwelling must be completed by enclosing the lower level to the satisfaction of the Seller within 12 months of the relocation of the dwelling house.

2. EXCLUSIONS AND LIMITATIONS

2.1 The Buyer agrees and acknowledges:

(a) the Seller is the sole and final arbitrator and adjudicator in relation to these Covenants. 

(b) the Seller may in its sole, absolute and unfettered discretion decide on whether to enforce the Covenants.  For the avoidance of doubt, the Seller may in its sole, absolute and unfettered discretion decide not to take any action against a Buyer who is in breach of the Covenants.
3. TREES

3.1 All trees marked on the Plan entitled "Vegetation Survey - Drawing No 02/5203 (C-1) by LS Twine & Associates and included in the Town Planning Report Response to the information request by VG Ferris Town Planning Consultants dated August 2002, a copy of which is attached  as Annexure "1" to these Covenants are to be retained except for one or two trees that are located within or amid the adjacent to the proposed new road reserve. 

4. BUILDING PLACEMENT

4.1 Where this Covenant applies to proposed Lots 1, 2, 20 and 21, any buildings are to be contained within the building envelope shown on the Plan entitled "Building Envelopes by VG Ferris Town Planning Consultants dated October 2002 and attached  hereto as Annexure "2".  

4.2 Buildings on the proposed Lots 1 and 2 are not to exceed one storey.

4.3 External materials and colours for all development on all proposed Lots are to be non-reflective.  Only natural colours are to be used to ensure development blends effectively into the landscape.

4.4 External building material and colour schemes are to be submitted to the Council for approval of the Manager, Shire Planning, prior to the issue of the Development Permit for Building Works on any of the proposed Lots.

EXECUTED AS A DEED.
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